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Robert P. Lenart for applicant.

Andrew J. Benzm |l er, Trademark Exam ning Attorney, Law
Ofice 113 (Meryl Hershkowi tz, Managi ng Attorney).

Bef ore Seeherman, Quinn and Hol tzman, Adm nistrative
Trademar k Judges.

Opi ni on by Quinn, Admnistrative Trademark Judge:

An application was filed by Infinity Broadcasting
Corporation of Dallas to register the mark KYNG for “radio
br oadcasti ng services."?

The Trademark Exami ning Attorney refused registration
under Section 2(d) of the Trademark Act on the ground that

applicant’s mark, when used in connection with applicant’s

services, so resenbles the previously registered nmarks

! Application Serial No. 75/689,077, filed April 21, 1999,
alleging first use and first use in comerce on March 9, 1992.
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KING TV for “tel evision broadcasting services”? and KI NG FM

for “radi o broadcasting services”?

as to be likely to cause
confusion. The registered marks are owned by the sane
entity.

When the refusals were nmade final, applicant appeal ed.
Applicant and the Exam ning Attorney have filed briefs. An

oral hearing was not requested.

Applicant’s Argunents

Applicant contends that the marks differ in
appear ance, sound and neaning. Applicant goes on to argue
that commercial radio and television station call letters
are assigned by the Federal Comrunications Comm ssion; that
the call letters nust be broadcast hourly; and that they
are broadcast by pronouncing the individual letters in
sequence, not as words. Applicant points to its specinen
that is an audi o cassette tape (bearing a | abel show ng use
of “KYNG FM') of an on-air broadcast in which the mark is
pronounced as a series of letters. Applicant also asserts
that the respective marks are used in different markets,
with applicant’s broadcasting country nusic in Dall as,

Texas and regi strant’ s broadcasting classical nusic in

2 Regi stration No. 1,503,302, issued Septenber 6, 1988; conbi ned
Sections 8 and 15 affidavit fil ed.

® Registration No. 2,059,389, issued May 6, 1997. The
designation “FM is disclained apart fromthe mark.
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Seattl e, Washington. Applicant asserts that its

custoners are sophisticated purchasers, naintaining that
commercial radio stations do not obtain any revenue from
listeners, and that the consuners of a radio station's
services can only be the advertisers who pay the radio
station for its broadcasting services. Applicant points to
a district court decision between it and a third party
involving a claimof |ikelihood of confusion wherein the
court noted that purchasers of radi o broadcasting services
are advertisers and that they are sophisticated. In that
case, the court found no |likelihood of confusion between

t he use of VWBCN and WBCS by different radio stations in the
same geographical market. Infinity Broadcasting Corp. V.
Great Boston Radio, IIl, Inc., 32 USPQ2d 1925 (D.C. Mass.
1994). Applicant asserts that the case offers a “rational
approach” for deciding the present appeal.

Exam ni ng Attorney’s Argunents

The Examining Attorney maintains that the marks are
simlar in sound, appearance and overall conmmrerci al
i npression. The Exam ning Attorney contends that
applicant’s mark, when spoken aloud as a service mark (as
opposed to nere call letters), will be pronounced as
“KING” Wth respect to the services, they are identica

Wi th respect to Registration No. 2,059, 389, and closely
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related with respect to Registration No. 1,503,302. 1In
this connection, the Exam ning Attorney submtted third-
party registrations showing that entities have registered
their marks for both radio and tel evision broadcasting
services. The Exam ning Attorney also maintains that in
addition to advertisers, the listeners to radio and viewers
of television nust be considered consuners of the stations’
broadcasting services. Wth respect to the argunent that
the services are separated geographically, the Exam ning
Attorney points out that federal trademark registrations
are nationwi de in scope and that radi o broadcasts are
offered on the Internet and, thus, may be accessed anywhere
in the country.
Anal ysi s

It is clear fromthe record, as well as applicant’s
and the Exami ning Attorney’s argunents, that both
applicant’s and registrant’s marks are call letters. The
Board determined in 1985 that radio call letters were
registrable in the case of Inre WM Inc., 225 USPQ 883,
884 (TTAB 1985). At the outset, we offer a bit of
perspective set forth in that case with respect to
obtaining particular call letters fromthe Federa

Conmmuni cati ons Conm SSi on:
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The FCC [ Federal Conmuni cati ons

Commi ssion] licenses applicant to
broadcast from a specified geographic

| ocation on a specified frequency at a
speci fied power during specified tines.
47 U.S.C. 303(c). The FCC exercises
its authority under 47 U S.C. 303(0) to
“designate” call letters for |icensed
broadcasters by permtting the
broadcasters to request whatever cal
letters they like. Prior to 1984 the
requests were granted unless: (1)

anot her station had the sanme call
letters, (2) the requested call letters
were not in good taste, or (3) the
requested letters were phonetically and
rhythmcally simlar to existing cal
letters of stations in the sane area,
so that the stations would |ikely be
confused. Prior to 1984 the FCC

adm ni stered a system whereby one

| icensed station could object to the
approval of another station’s cal
letters, but only if both stations were
to serve the sane area. These disputes
bet ween broadcasters were resol ved by
the FCC. The interests of anyone who
was not a broadcaster were never

consi dered by the FCC

In 1984 the FCC rul es regarding
call letter approval and conflicts were
changed. The agency will now grant a
request for particular call signs if
the identical call sign is not already
in use by soneone else, and the FCCis
no longer a forumfor the resolution of
di sputes between stations. Section
73.3550(g) of the FCC Rul es now
provi des as follows:

[ Al pplicants may request cal
signs of their choice if the
conmbi nation is avail abl e.

bj ections to the assignnment of
requested call signs will not be
entertai ned at the FCC. However,
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this does not hanper any party
from asserting such rights as it
may have under private law in
some other forum Should it be
determ ned by an appropriate
forumthat a station should not
utilize a particular call sign,
the initial assignnent of a cal
sign will not serve as a bar to
the making of a different

assi gnnent .

It is clear that the FCC is not
the owner of the call letters used by
t he broadcasters which it regul ates.
The right to broadcast is what the
agency licenses to broadcasters. The

right to use the call letters is not
licensed in a trademark sense. The FCC
nei t her adopts nor uses call letters as

service marks, so it does not own any
such marks. Even prior to its new
rul es the agency did not assert
ownership of call letters. It acted
only as a third party to resolve
di sputes between the owners of the cal
| etters, the broadcasters who actually
use them

Id. at 884.

In the tinme since the FCC changed its rules, there
have been a nunber of decisions involving likelihood of
confusi on between broadcasting call letters. See, e.g.:
Infinity Broadcasting Corp. v. Greater Boston Radio Il
Inc., supra; Pride Conmmunications v. WCKG Inc., 851 F. Supp.
895, 30 USP@d 1185 (N.D. Ill. 1994); Virginia Tech
Foundation, Inc. v. Famly Goup, Limted V, 666 F.Supp

856, 2 USP@2d 1961 (WD. Va. 1987); Pathfinder
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Comuni cations Corp. v. Mdwest Communi cations Co., 593

F. Supp. 281, 224 USPQ 203 (N.D. Ind. 1984); USA Network v.
Gannett Co., 584 F. Supp. 195, 223 USPQ 678 (D. Colo. 1984);
and Draper Conmmunications, Inc. v. Delaware Vall ey
Broadcasters Ltd. Partnership, 229 USPQ 161 (Del. Ch.

1985). These courts, in determning |likelihood of
confusion issues, have treated call letters in the sane way
as any other service mark. See: 1 J. T. MCarthy,
McCarthy on Trademarks and Unfair Conpetition, §7:12 (4'"
ed. 2001).

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the facts in evidence that are rel evant
to the factors bearing on the likelihood of confusion
issue. Inre E. 1. du Pont de Nenmours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). In any likelihood of
confusion analysis, two key considerations are the
simlarities between the marks and the simlarities between
the services. Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976).

We first turn to the simlarities between applicant’s
mark KYNG and registrant’s marks KING TV and KING FM W
find that the marks, when considered in their entireties,
are simlar in sound, appearance and nmeaning. |In conparing

the marks, we have considered the presence of “TV' and “FM
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in registrant’s respective marks. However, “there is
nothing inproper in stating that, for rational reasons,
nmore or | ess weight has been given to a particular feature
of a mark, provided [that] the ultimte conclusion rests on
consideration of the marks in their entireties.” Inre
Nati onal Data Corp., 753 F.2d 1056, 224 USPQ 749, 751 (Fed.
Cr. 1985). For exanple, “that a particular feature is
descriptive or generic with respect to the invol ved goods
or services is one commonly accepted rationale for giving

| ess weight to a portion of a mark...” 1d. at 751.

In the present case, registrant’s marks are dom nated
by the “KING' portion. The terns “TV’' and “FM clearly are
descriptive and/or generic when used in connection wth
tel evi si on broadcasting services and radi o broadcasting
services, respectively, and have no source-identifying
value. Thus, these two terns are subordinate to the
dom nant portion.

The donmi nant portion KINGin registrant’s mark and
applicant’s mark KYNG are simlar in appearance. Not only
do they differ by only one letter, but this letter is the
second letter in each mark, and in each mark is a vowel
surrounded by the same consonants in the sane order. As a

result, they present strongly simlar visual simlarities.
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Wth respect to sound, the terns “KING and “KYNG " if

pronounced as “words,” are phonetic equivalents. The

letter “y” often has the sound of a short “i” (as, for
exanple, in the word “systenf), and it is logical that the
letter “Y” in applicant’s mark woul d be pronounced as such
given the visual simlarity between applicant’s mark and
the word “king.” Further, we are not persuaded by
applicant’s argunent regarding the letter-by-letter
pronunci ati on of the marks when they are broadcast over the

ai rwaves. The letters and “Y’ sound very nuch alike,
as would “K-Y-N-G and “K-1-NG” The letters may al so be
pronounced as the term “king” by announcers when not doi ng
the federally required announcenent, and may be shortened
to the single syllable “king” by listeners. It would not
surprise us if applicant’s mark, when spoken on the radio
or used in pronotional activities, were pronounced as the
term“king” (as in, “you are listening to the king of
country nusic in Dallas”).

As to meaning, our viewis that applicant’s mark

“KYNG', when viewed as the phonetic equivalent of the term

“KING ” woul d convey the neaning of the commonly under st ood
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term“king,” that is, the same neani nhg conveyed by
registrant’s marks.*

In sum the marks, when considered in their
entireties, engender simlar overall comercia
I Npr essi ons.

We next turn to a conparison of the services. The
services are legally identical in that both applicant’s and
registrant’s services are identified as “radi o broadcasting
services.” Further, applicant’s “radi o broadcasting
services” are closely related to registrant’s “tel evi sion
br oadcasting services.”

As is obvious, registrant itself renders both types of
services under virtually identical marks (differing only in
t he descriptive and/or generic designations “TV' and “FM).
Further, registrant’s situation is not unique in the
broadcasting industry. The Exam ning Attorney has
submtted several third-party registrations based on use.
The registrations show that entities have registered their
mar ks for both tel evision and radi o broadcasti ng servi ces.
Al t hough these registrations are not evidence that the

mar ks shown therein are in use or that the public is

“1f applicant’s mark were to be strictly perceived as a letter
mark, we recogni ze that the mark woul d have a connotati on
different fromthe “word” pronunciation of KINGFM and KI NG TV.

10



Ser No. 75/689, 077

famliar with them they neverthel ess have probative val ue
to the extent that they serve to suggest that the services
listed therein, including television and radio
broadcasting, are of a kind which may enmanate froma single
source. See, e.g., Inre Albert Trostel & Sons Co., 29
UsP2d 1783, 1785-86 (TTAB 1993); and In re Micky Duck
Mustard Co. Inc., 6 USPQ2d 1467, 1470 at n. 6 (TTAB 1988).
In attenpting to distinguish the services, applicant

argues as follows (Brief, p. 4):

[S]ince the applicant’s mark and the

marks in the cited registrations are

used in connection with different radio

stations located in different markets,

t he channel s of distribution used by

applicant and the owner of the cited

registrations are clearly different.

The applicant uses the mark in

connection with a radio station in

Dal | as, Texas, while the marks in the

cited registrations appear to the [sic]

used in connection with radio and

tel evision stations in Seattle,

Washi ngton. Thus, the services covered

by the marks are perforned in different

mar ket s.

G ven that registrant’s regi strations enconpass

nati onwi de rights, and that applicant is seeking a
geographically unrestricted registration, applicant’s
argunent is unavailing. This argunent highlights, however,

a notable difference between situations involving the use

of call letters (for exanple, as determ ned by the FCC or

11
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t hrough trademark infringenent litigation in a civil

action) versus O fice proceedings such as this one, which
involve the right to a geographically unrestricted federa
service mark registration. See: Pathfinder Communi cations
Corp. v. Mdwest Communications Co., supra at 204

[“Implicit in the FCC s relinquishnment of its role as

arbiter of call letter disputes is the conclusion that,
when | ocal courts resolve call letter disputes, the | aw of
that local forumand circuit would apply.”]. If a

geographically unrestricted registration were to issue to
applicant, the registration would give applicant certain
presunpti ons under Section 7(b) of the Tradenmark Act,
including a presunption of applicant’s exclusive right to
nati onwi de use of the registered mark in comrerce in
connection with radi o broadcasting services.®> These
nationwi de rights are different fromthose arising from
territorial use. That is to say, in Board proceedi ngs,

i keli hood of confusion is determ ned i ndependent of the
context of actual usage. |In an infringenent action, on the

ot her hand, the context of the use of the marks is

> W note applicant’s statenent that registrant has a website on
the Internet at ww. king.org (response, March 11, 2000), and the
Exam ning Attorney’s statenment that “online broadcasts are
offered via the Internet [that] can be accessed anywhere in the
country” (brief, p. 7). A though there is no evidence of record
on these points, it is common know edge that radi o broadcasts nay
be heard in realtinme on the Internet.

12
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relevant. See, e.g., JimBeam Brands Co. v. Beam sh &
Crawford, Ltd., 937 F.2d 729, 19 USPQ2d 1352 (2d Cir.
1991). See also: MCarthy on Trademarks and Unfair
Conpetition, supra at 8832:82 and 32:100. For this reason,
i nfringenment cases in which no |likelihood of confusion has
been found because the marks are used in different

geogr aphi cal areas are not helpful to our analysis in this
appeal .

Applicant also argues that in the case of radio and
tel evi sion broadcasting services, the rel evant purchasers
of such services are advertisers, and the |ikelihood of
confusi on anal ysis should focus on these purchasers.
Applicant contends that these purchasers “are sophisticated
and would not be likely to buy advertising tine on the
applicant’s station thinking that they were buying tine on
the registrant’s station.” (Brief, p. 6) Further,
applicant argues that “[c]onfusion on the part of listeners
is considered to be irrelevant to this analysis, but even
such confusion is unlikely in view of the geographic
separation between the applicant’s station and the
registrant’s station.” (1d.).

Applicant has cited to cases wherein courts have
identified advertisers as the purchasers of radio

broadcasting services. See, e.g., Infinity Broadcasting

13
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Corp. v. Geat Boston Radio, Il, Inc., supra. W agree

t hat advertisers conprise one of the classes of purchasers
of applicant’s and registrant’s services, and that they are
likely to be sophisticated when it cones to buying
advertising tine on the airwaves.

We also find, however, that the public at |arge who
wat ches television and listens to radi o conprises anot her
cl ass of consuners that is relevant to our |ikelihood of
confusion analysis. Although these individuals do not
“purchase” broadcasting services in the sense that they pay
for such services (other than, for exanple, paying for
cable television, satellite television, prem um channels
and the |like), the broadcast services are certainly
directed to this class that “uses” the services, and
i keli hood of confusion anong viewers and |isteners is
relevant. As the Federal Circuit stated in Electronic
Design & Sales Inc. v. Electronic Data Systens Corp., 954
F.2d 713, 21 USPQ2d 1388, 1390 (Fed. Cr. 1992):

For determining |ikelihood of
confusion...“rel evant persons” is not
always limted to purchasers, past or
future. For sone owners of marks, such
as the American Red Cross with its
wel | - known mark, there are no
purchasers. |In these instances,

“rel evant persons” woul d enconpass al
who m ght know of their services and

t hen become purchasers of goods or
services of others.

14
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See al so: Payl ess Shoesource Inc. v. Reebok Internationa
Ltd., 998 F.2d 985, 27 USPQ2d 1516, 1519 (Fed. Cir.
1993)[“[ S] everal of our sister circuits have recognized
that an action for trademark i nfringenent may be based on
confusion of consuners other than direct purchasers...”].
The Board al so has weighed in with its view on this point
in the case of Inre Artic Electronics Co., Ltd., 220 USPQ
836, 838 (TTAB 1983):

We concur entirely with the contentions
of the Exam ning Attorney that in
addition to source confusion anong
buyers, source confusion anong ultinmate
users of the goods...is both |ikely and
enconpassed with the confusion
proscriptions of Section 2(d). The
notion that |ikelihood of confusion is
l[imted to purchaser confusion is
sinply not correct. The 1962
amendnents to the Trademark Act, both
inits sections relating to standards
for refusal of registration and for
trademark infringement, explicitly
deleted the qualifying term
“purchasers” after referring to marks
likely “to cause confusion, or to cause
m stake or to deceive,” thereby
evincing an intention to renove any
[imtation of such standards to

pur chasers of goods.

In view thereof, it is clear that |ikelihood of confusion
under Section 2(d) enconpasses situations when even
rel evant non-purchasers are confused, m staken or deceived.

Therefore, applicant’s contention that |isteners of radio

15
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are irrelevant to the analysis is not persuasive. See
generally: MCarthy on Trademarks and Unfair Conpetition,
supra at 8§23:7.

Everyday listeners of radio or viewers of television
are not likely to exercise anything nore than ordinary care
when di stingui shing between the call letters of the
broadcasting stations. Wth respect to these everyday
listeners and viewers, we have kept in mnd the nornal
fallibility of human nmenory over tinme and the fact that
consuners retain a general, rather than a specific,

i npression of trademarks/service marks encountered in the
mar ket pl ace. See: Weiss Associates Inc. HRL Associ ates
I nc., 902 F.2d 1546, 14 USPQ2d 1840 (Fed. Cir. 1990).

As a closing thought, we would add that a
determ nation of |ikelihood of confusion involving cal
letters, while governed by the du Pont factors, presents
sone special difficulties. W recognize that the FCC
i ssues licenses to parties to use very simlar cal
letters, and that the public is aware that call letters for
separate radio and television stations may vary by just one
letter. As a result, call letters nmay be able to be closer
to each other wi thout causing |likelihood of confusion than
woul d be the case for other marks for other goods or

services. Qur finding of likelihood of confusion in this

16
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case should not be read as asserting a principle that
confusion is likely if call letters for radio or television
broadcasting services differ by just one letter. Here, we
have found the marks to be confusingly simlar because of
the identity of the remaining letters and the simlarity of
the differing letters in ternms of the simlar effect of
those letters in the marks as a whol e, as discussed supra.
Lastly, to the extent that any of the points argued by
applicant cast doubt on our ultinmate conclusion on the
i ssue of |ikelihood of confusion, we resolve that doubt, as
we nust, in favor of the prior registrant. In re Hyper
Shoppes (OGhio), Inc., 837 F.2d 463, 6 USPQ@d 1025 (Fed.
Cir. 1988); and In re Martin's Fanous Pastry Shoppe, Inc.,
748 F.2d 1565, 223 USPQ 1289 (Fed. G r. 1984).

Decision: The refusals to register are affirned.

17
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